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16a-5-201(6) provides that a merchant has 15 days after hav-
ing discovered an “error” in order to make a correction of
that error, but must do so prior to an the institution of an
action under 5-201 or receipt of written notice of the error.
Assuming, then, that the consumer has “beaten the creditor
to the punch,” what result regarding our question?

The simple answer is that the violation is in the contrac-
tual provision and not in the 2actual enforcement of the
contractual provision. Consider the case of Halloran v. North
Plaza State Bank, 17 K.A.2d 840, 844 P.2d 764 (1993). Here,
the contract at issue indicated that the debtor would be re-
sponsible for the attorney fees of the creditor in the event of
default “if permitted by law.” (Note: Attorney fee provision
were, at the time, completely prohibited by K.S.A. 16a-2-
507; they are allowed under the current statute, though they
are restricted.) Even though the creditor in that case had
never tried to enforce the provision at issue, the court held
that the fact of a clause which violated the UCCC was
enough to indicate a violation. Actual damages to the debtor
were not necessary for a cause of action, and the debtors
were entitled to statutory penalties against the lender. Id.,
Syl q 2.

It is important to note that the Halloran case was subse-
quently overturned in the Kansas Supreme Court case of
Credit Union One of Kansas v. Stamm, 254 Kan. 367, 867 P.2d
285 (1994). However, the basis upon which this case was
overturned is vitally important to understanding its effect
on the construction of the UCCC. This case simply indicated
that a clause indicated “to the extent provided by law” was
not a clause that provided for the payment of attorney fees
because the law operated against its enforcement. Consider
the following language from the Stamm decision:

While we recognize the basic policy in Kansas against fee
provisions in consumer credit transactions governed by the
UCCC, K5.A. 16a-2-507 requires that the agreement “provide
for the payment by the consumer of attorney’s fees” before a
violation occurs. The specific language used in this agreement,
“to the extent permitted under state law,” does not “provide
for payment by the consumer of attorney’s fees” because such
payment would not be permitted under state law. Id., at 372.

Thus, the court in Stamm reasoned that a violation occurs
when an agreement provides for the payment of attorney fees,
and not when a given creditor attempts to enforce such a
provision. The conclusion which logically follows, therefore,
is that an agreement between the parties to a transaction
violates the UCCC when it provides for a violation, regard-
less of whether or not that provision was actually enforced.

Another and perhaps more important step toward an
understanding the Code is an examination of its Definition
section, located at K.S.A. 16a-1-301. As we have indicated,
the Code specifically governs what is known as a “Con-
sumer Credit Transaction.” As we have likewise indicated,
this is a term of art specifically defined by the Code. It is
located at subsection (15) of 1-301, which reads as follows:
“’Consumer Credit Transaction’ means a consumer credit
sale, consumer lease, or consumer loan or modification
thereof including a refinancing, consolidation, or deferral.”

It naturally follows that further exploration of 1-301 is
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necessary in order to understand the term “Consumer
Credit Transaction.” Consider each of the following:

(14) “Consumer Credit Sale”:

(@) Except as provided in paragraph (b), a “consumer
credit sale” is a sale of goods, services, or an interest in land
in which:

(i) Creditis granted either by a seller who regu-
larly engages as a seller in credit transactions of the same
kind or pursuant to a credit card other than a lender credit
card,

(i) thebuyer is a person other than an organization,

(iii) the goods, services, or interest in land are pur-
chased primarily for a personal, family or household purpose,

(iv) either the debt is by written agreement payable
in more than four installments or a finance charge is made,
and

(v) with respect to a sale of goods or services, the
amount financed does not exceed $25,000.

(b) A “consumer credit sale” does not include:

(i) A sale in which the seller allows the buyer to
purchase goods or services pursuant to a lender credit card;
or

(ii) asaleof an interest in land, unless the parties
agree in writing to make the transaction subject to the uni-
form consumer credit code.

(16) “Consumer lease” means a lease of goods:
(a) Which a lessor regularly engaged in the business of




leasing makes to a person, other than an organization, who
takes under the lease primarily for a personal, family or
household purpose; '

(b) in which the amount payable under the lease is less
than $25,000;

(c) which is for a term exceeding four months; and

(d) which is not made pursuant to a lender credit card.

(17) “Consumer loan”:

(a) Except as provided in paragraph (b), a “consumer
loan” is a loan made by a person regularly engaged in the
business of making loans in which:

(i) The debtor is a person other than an organization

(ii) the debtis incurred primarily for a personal,
family or household purpose;

(iii) either the debt is payable by written agreement
in more than four installments or a finance charge is made;
and

(iv) either the amount financed does not exceed
$25,000 or the debt is secured by an interest in land.

(b) Unless the loan is made subject to the uniform con-
sumer credit code by written agreement, a “consumer loan”
does not include:

() A loan secured by a first mortgage unless:

(A) The loan-to-value ratio of the loan at the
time when made exceeds 100%; or -»

(B) in the case of subsection (1) of K.S.A. 16a-3-
308a and amendments thereto, the annual percentage rate of
the loans exceeds the mortgage loan rate; or

(ii) aloan made by a qualified plan, as defined in
section 401 of the internal revenue code, to an individual
participant in such plan or to a member of the family of such
individual participant.

(27) “Loan™:
(a) Except as provided in paragraph (b), a “loan” in-
cludes:

(i) The creation of a debt by the lender’s payment
of or agreement to pay money to the debtor or to a third
party for the account of the debtor;

(ii) the creation of debt either pursuant to a lender
credit card or by a cash advance to a debtor pursuant to a
credit card other than a lender credit card;

(iii) the creation of a debt by a credit to an account
with the lender upon which the debtor is entitled to draw
immediately, and ‘

(iv) the forebearance of a debt arising from a loan.

(b) A “loan” does not include the payment or agree-
ment to pay money to a third party for the account of a
debtor if the debt arises from a sale or lease and results form
use of either a credit card issued by a person primarily in
the business of selling or leasing goods or services or any
other credit card which may be used for the purchase of
goods or services which is not a lender credit card.

While it may at first seem excessive to have recounted the
definitions of each of these terms in their entirety, it was
done with a two-fold purpose in mind. First, it clearly illus-
trates the complexity typical of the Uniform Consumer
Credit Code. Attempting to understand the most basic ele-

ment of the Code—the types of transactions covered—may
take several readings and will include cross-references to
several other definitions (the terms “credit card,” “lender
credit card,” “credit,” “sale of goods,” “person” and “per-
son related to” each have their own definition within 1-301,
and must each be understood to completely understand the
definitions above).

Second, the definitions provided likewise exemplify the
importance of the Official Comments to one’s complete un-
derstanding of the Code. While they will not be recounted
here, suffice it to say that the comment for “consumer loan”
alone is four paragraphs long, and is indicative of the extent
and detail of the commentary associated with the other
terms defined above as well with the majority of the other
sections of the Code.

The depth and complexity of these definitions point to-
ward another distinct but related issue. It is this issue which
forms the core of most UCCC arguments and is the basis for
the majority of the litigation thereunder. When the facts of a
given transaction are in violation of the Code, that is typi-
cally very obvious. For example, consumer lenders can only
charge so much interest. If they charge more, there’s a viola-
tion. Likewise, consumer creditors are required under the
code to make certain disclosures. If they fail to make such
disclosures, there’s a violation. Quite often, however, it is
not whether a given transaction is or is not a violation that is
atissue. Instead, it is whether the given transaction was-—in
the first place—subject to the restrictions and requirement
of the UCCC. The scope of the UCCC, therefore, becomes
the primary source of dispute.

With a basic understanding of its definitions, violations,
and scope, one truly only understands the depth and com-
plexity embodied by the UCCC, but not much more. It bears
repeating that a thorough review of its text and the full text of
the Official Comments as well as a grasp on the relevant judi-
cial authority is imperative to successful UCCC litigation. <

Endnotes

1 The UCCC is numbered much like the UCC, with the article num-
ber preceeding a section number (1-201, 3-203). Likewise, much
like the UCC, the Kansas Legislature has simply added a chapter
number to the front of the UCCC section number. In the case of
the UCCC, that chapter number is 16a (thus resulting in 16a-1-201,
16a-3-203).

2 See, Reviser's Note, K.S.A. Chapter 16a, Consumer Credit Code.

*K.S.A. 16a-3-205.

4K.S.A. 16a-3-305.
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