








Scholars have attempted to study the damage-to-injury
connection. They have not found a relationship.

beyond a few weeks was not reason-
able or necessary.

These arguments are routinely al-
lowed, are without basis in evidence
and severely prejudice the plaintiff.

Courts have begun to recognize
this prejudice. In Hastie v. Dohar,

2002 Ohio App. LEXIS 808 (Ohio Ct.
App. 8th Dist. 2002), the trial court
was found to have properly excluded
exterior photographs because the
photographs did not accurately
depict the full extent of damage to
the car and were unduly prejudicial.
In Hovis v. Hughes, 2001 Del. Super.,
LEXIS 534 (2001), the court affirmed
the exclusion of damage photographs
in a MIST case. In Hovis, the photos
were admitted in the initial trial,
which resulted in a $1,000 plaintiff’s
verdict. On retrial, when the photos
were excluded, plaintiff won a verdict
of $80,000.

The Hovis court asserted that the
different outcomes of these trials was
evidence of the prejudicial nature of
damage photographs in MIST cases.
The disparity in the jury verdicts in
this case is perhaps the best evidence
of the highly prejudicial nature of
photographic evidence in low-impact
automobile accident cases.

Lacking a proven foundation for
using crash damage or impact speed
to draw inferences as to crash inju-
ries, such evidence is both irrelevant
and prejudicial and must be excluded
under Kansas law. This is precisely
the conclusion reached by the Dela-
ware Supreme Court in finding that
juror inferences about injuries from
impact or damages necessarily in-
volve unguided speculation and that
the risk of such improper inferences
“substantially outweighs” any proba-
tive value of such evidence. Id. at 42.
As the Court found:

As a general rule, a party in a per-
sonal injury case may not directly
argue that the seriousness of personal
injuries from a car accident correlates
to the extent of the damage to the
cars, unless the party can produce

competent expert testimony on the
issue. Absent such testimony, any
inference by the jury that minimal
damage to the Plaintiff’s car trans-
lates into minimal personal injuries
to the Plaintiff would necessarily
amount to unguided speculation.
Davis v. Maute, 770 A.2d 36, 42 (Del.
2001) (emphasis added).

The Davis court characterized the
trial court’s decision as follows:

Specifically, the trial court held that,
because none of the medical experts
expressed an opinion on this subject,
defense counsel was ‘not permitted
to say—well you couldn’t get a bad
injury from this type of an accident.’
Id. at 40.

In affirming this ruling concern-
ing defense counsel’s argument, the
Davis court noted:

Counsel may not argue by implica-
tion what counsel may not argue
directly. Applying this principle to
the present case, defense counsel’s
characterization of the accident as a
“fender-bender” was improper. By
playing down the seriousness of the
accident, Maute’s counsel unmistak-
ably suggested—without support in
expert testimony—that the accident
could not have caused serious per-
sonal injury to Davis.

Id. at 40-41 (emphasis added).

A subsequent Delaware superior
court, applying Davis, provided
the following analysis of the MIST

defense. Sloan v. Clemmons, 2001 Del.

Super. LEXIS 535 (2001).

Here, as in most MIST cases, the de-
fendant wishes to make a two pronged
argument: (1) the minimal damage

to the plaintiff’s vehicle reflects mini-
mal force of impact; and (2) minimal
impact indicates minimal resulting
injuries.

Id. at*11.

Reflecting on pre-Davis cases, the
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court noted, “There was a time when
photographs of the vehicles involved
in an accident...were front and center
in almost every MIST case tried in
this Court.” Id. at *6.

In deciding to exclude the impact
and damage evidence in the case
before it, the Sloan court noted:

The Court’s decision here recognizes
that the correlation between vehicle
damage and force of impact involves
mote than common sense, eVen,
common sense informed by medi-

cal training,. To make the cotrelation
between vehicle damage and force of
impact requires specialized train-

ing and experience in the science of
motor vehicle crashes. Absent this
foundation, photographs depicting
vehicle damage are not admissible

to support a correlation between
vehicle damage and impact or vehicle
damage and injury. Other evidence
regarding the extent of damage to the
vehicles likewise is inadmissible absent
the requisite expert foundation.

Id. at ¥12-13 (emphasis added).

In Dicosola v. Bowman, 794 N.E.2d

To make the correlation between vehicle damage and force of
“impact requires specialized training and experience in the science

of motor vehicle crashes.

875 (Ill. Ct. App. 2003), the trial court
granted plaintiff’s motion to exclude

photographs of the apparent minimal
damage to plaintiff’s vehicle and evi-
dence of the dollar amount of vehicle

damage and prohibited defendant

from arguing, without expert testimo-
ny, that a correlation existed between

the amount of damage to the vehicle
and the extent of plaintiff’s injuries.

The Court of Appeals upheld this ex-
clusion and analyzed it by analogy to
the reasons for requiring expert medi-

cal testimony on medical causation.
This court has explained that the
rationale for requiring a defendant
to introduce this expert testimony is
“to avoid what amount[s] to the jury
forming medical opinions.” Hawkes
o. Casino Queen, Inc., 336 11l App. 3d
at 1008, 785 N.E.2d at 518 (2003). The

same principles apply to the relation-

ship between damage to a plaintiff’s

vehicle and the nature and extent of a
plaintiff’s personal injuries. Id. at 881.
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Thus, such evidence must be
excluded to avoid juror speculation.
Kansas follows this rule regarding
causation. Expert testimony is re-
quired on injury causation in Kansas.
Watkins v. McAllister, 30 Kan.App.2d
1255 (2002) (summary judgment was
properly granted to defendants be-
cause the plaintiff failed to present ex-
pert evidence to establish causation);
Sharples v. Roberts, 249 Kan. 286 (1991)
(plaintiff failed to provide evidence
of causation necessary to maintain his
action); Bacon, 243 Kan. 303; Webb, 223
Kan. 487; Collins v. Meeker, 198 Kan.
390, 424 P:2d 129 (1967); Heany, 23
Kan.App.2d 583. Strong reliance must
be placed on expert, rather than lay,
testimony for determining causation.
Pope v. Ransdell, 251 Kan. 112 (1992).

Excluding photographs in a car
wreck case is a difficult task. But on
low-impact collisions, the inference
that is supposedly based on common
sense simply does not exist. %
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